THE LIFE OF A TAX COURT CASE
I. The Office of Chief Counsel
A.   IRS Chief Counsel – appointed by President 
B.   Divisions

1.  National Office Only:

(a)  Procedure and Administration (P&A)
                      (b)  Wage & Investment (W&I)
                      (c)   Pass Throughs and Special Industries (PSI)
(d)   Income Tax and Accounting (ITA)
(e)   Corporate (Corp)
      2.   National Office and Field:

(a)  Small Business/Self Employed (SBSE) –most of Pgh field office
(b)   Large Business & International (LB&I)

     (c)   Tax Exempt and Government Entities (TEGE)

     (d)  Criminal Tax (CT)

     (e)   General Legal Services (GLS)

     3.   Specialties

      (a)   Whistleblower’s Office

      (b)   TIGTA/OPR

      (c)   Health Care

      (d)   Taxpayer Advocate

      C.   What we do – SBSE field office
    1.  Advice

    2.  Litigation function

   
(a)  General Litigation

(i)  Bankruptcy 

(ii)  Injunctions

(iii)  Summons Enforcement

(iv)  Suit referrals for Foreclosures/Reduce to Judgment

(b)   Tax Court Litigation

     (c)    Other litigation


           
(d)  Preparer/Promoter Penalties

     
(e)   IRS as civil defendant 
II.  Representatives – Counsel and Appeals
A.  Counsel’s focus is representation before the Tax Court – will work with petitioner or his or her authorized
(1)  attorney

(2)  CPA admitted to practice – see Tax Court website for admission information

(3)   Other representatives/POAs if assisted taxpayer and cooperating with Counsel (Form 2848)

B.  Working with the CPA

(a)  Appeals will generally coordinate with the power of attorney/CPA in docketed cases

(b)   If CPA is not admitted to practice, Counsel is not required to communicate with or coordinate with the CPA but will work with CPA—Counsel only required to work with representative who has formally entered an appearance in Tax Court  

III.  Settlement v. trial preparation
A.  Appeals focus is on settling cases

B.  Counsel’s role is to try cases, but Counsel still has the ability to settle cases

C.  Rejected offers

(1)   contract basics- offer & acceptance 

(2)   Counsel is not bound by a rejected Appeals offer
(3)   At trial, Respondent (IRS Commissioner) may defend the statutory notice of deficiency, even if Respondent offered a lower amount in settlement

(4)  Counsel has authority to raise new issues and increased deficiencies

      (5)  Settlement discussions while case is in Appeals or with Counsel are not relevant at trial and evidence regarding these discussions is inadmissible during trial       
(a)  Federal Rule of Evidence 408 – inadmissible to prove liability 

      (b)  Exception- facts disclosed by taxpayer/representative during course of negotiations are admissible

IV. Pleadings in a Tax Court Deficiency Case

A.  The ticket to Tax Court: the notice of deficiency or 90 day letter
B. Pleadings

1.  Petition

(a)  Filing deadline: generally 90 days after notice of deficiency date

(b)  150 days for notices addressed to taxpayers outside the U. S.

(c)   See Section III below for filing deadlines for collection due process, innocent spouse, and interest abatement petitions

     (d)   Petitioner should attach a complete copy of the notice of deficiency to the Petition. See TC Rule 34(b)(8)

     (e)  Other requirements when filing petition

(i)  $60.00 filing fee but fee waiver available to low income TPs 

     (ii)  Request for place of trial- trials conducted around country 

     (iii)  Statement of taxpayer identification number

           (iv)   See www.ustaxcourt.gov for forms
    (f)  Make sure petition is timely mailed—postmark date is critical to meet 90 day rule  See I.R.C. § 7502

  2   Answer

(a)  IRS has 60 days to answer petition
      (b)  Respondent’s (Commissioner’s) initial pleading

      (c)  If the petition was not filed timely or was otherwise defective, Respondent may first file a motion asking the Tax Court to dismiss the case.

  3.  Reply

(a)  45 days from date of answer
(b)   Petitioner’s response to affirmative allegations in the answer (i.e., “further answering” paragraphs)
(c)  Mainly for fraud cases but also for other matters on which Respondent has burden of proof (e.g., new issues or increased deficiencies, statute of limitations, collateral estoppel, etc.) 
    
C.  Public forum

      1. Filings are open to public inspection – inform clients of this 

       2.  TC adopted rules on redaction - TC Rule 27 - follow rule when redacting 
V.  Appeals consideration

A. Only if not previously considered by Appeals

B.  Which Appeals office will review the case?
(1)  Centralized/campus appeals 

(2)  Ability to request local consideration 

(3)  Requests for information and conference

C. Resolution—settlement or returned to Counsel for trial preparation
VI.   Trial preparation

A.  Notice of trial setting and standing pretrial order (order in regular cases; notice in “S” cases)
B.  For regular cases, is issued about five months before the trial calendar

1.  Notifies the parties of the trial calendar date, place, and time

2. Sets forth the Court’s expectations

(a)  Stipulation

(b)  Trial exhibits shared within 14 days (“14 day rule”)

(c)  Pretrial memo

(d)  Final status reports

(e)  Witnesses (to be identified in PTM)

(f)   Expert witnesses (to submit reports as direct testimony)
  C.  The Branerton process—the cornerstone of Tax Court practice as noted in Branerton v. Commissioner, 61 T.C. 691 (1974)
 1.  Letter and conference

 2.   Informal requests for documents and information 

 3.   Discussions about settlement, stipulations, and other trial preparation matters

  D.  Formal discovery – TC Rules
1.  Only available after informal discovery process

2.  Common forms: interrogatories, request for production, and request for admissions

3. Court can order enforcement

                4. Depositions

(a)  Although rules amended to allow more frequently, still rare

     (b)  TC Rule 74 (and TC Rules 80-84)
 E.  Stipulation of facts – TC Rule 91
1.  Tax Court requirement – importance of stipulation
2.  Parties must stipulate to documents and facts that are not in dispute – constitutes evidence in the case.
(a)  Can reserve objections within stipulation of facts 

(b)   E.g., statement is a fact or exhibit is an authentic document, but irrelevant in view of a party 

(c)   Where a party fails to cooperate, the Court can order that matters be deemed stipulated (TC Rule 91(f)).
(d)   Can submit case fully stipulated, i.e., the stipulation of facts is the entire record in the case. Rule 122
3.  Typical first paragraph after preamble: “At the time of filing the petition in this case, petitioner resided in Richmond, Virginia” to establish venue for appeal

F.   Pretrial memoranda and final exchange of documents

1.   Due two weeks before trial for regular cases

2.  Pretrial memorandum form—attached to standing pretrial order

3.  Memo contains the amounts in dispute, the issues, witnesses, estimate of trial time,  summary of the facts, and legal authorities involved


     4.  A good pretrial memorandum tells the judge for the first time all about the case and your legal position

VII.  Trial and Post-trial procedures

A.  Cases are calendared for trial as soon as practicable (on a first in/ first out basis) after the case becomes at issue 
B.  Trials are conducted before one judge, without a jury

C.   Calendar call
1.  The parties report to the judge on the status of cases at the beginning of a trial session  
2.  If no show, then motion to dismiss for lack of prosecution can/will be filed

D.   Trial - the primary purpose of a trial is to enable the judge to determine the facts 
E.  Post-trial briefs


1. In regular cases Court will order opening and reply briefs generally


2. Formal brief is highly structured See Rule 151


3. Rarely are briefs ordered in S cases

   F.  Court’s Opinion & Decision 

      1.  Opinions: Bench (immediate & rare) versus regular (delayed & common) 

      2.  Decision document – if any deviation from notice of deficiency - TC Rule 155

 H.  Appeals



1.  90 day period to appeal Tax Court decision  I.R.C. § 7483



2.  If petitioner loses, unless a bond is posted, the IRS can collect deficiency even while case is on appeal 
VIII.  Other Common Tax Court Cases

A.  Collection Due Process (CDP)
1.  I.R.C. § 6320(c) (liens) or § 6330(d) (levies)

2.  The ticket to Tax Court: Notice of Determination concerning collection action(s) under section 6320 and/or 6630

3.  Petition filing deadline: 30 days from Notice of Determination date

4.  Court generally looks at whether Respondent/the Commissioner abused his discretion in upholding the collection action

5.  Underlying liability can be reviewed in very limited circumstances

(a). No review if statutory notice received or prior opportunity with Appeals to dispute liability
B.  Innocent spouse “stand alone” cases

1.  I.R.C. § 6015(e)

2.  The ticket to Tax Court: final Notice of Determination or 6 months since request for innocent spouse relief
3.  Innocent spouse can also be an issue/defense in a deficiency case.

4.  Generally 90 days after notice date

5.  Court’s role depends on the type of innocent spouse relief at issue

C  Interest abatement cases

1.  I.R.C. § 6404(h)

2.  The ticket to Tax Court: Notice of  Determination

3.  180 days to petition

4.  Court reviews Respondent’s determination for abuse of discretion
IX. Recommendations for Working with Counsel  in Resolving Cases

A.  Candor and respect 

B.  Deadlines

1. Prompt and complete responses further pretrial case resolution 

2.  Foot dragging and last-minute maneuvers do not improve your client’s settlement potential and may send an otherwise settleable case to trial 

C.  Cooperation, documentation, and organization
1. Cooperation is critical 

2.  Resolution of case –may need to make taxpayers available for interview

3.  Most cases hinge on taxpayer documentation - The same types of documents that Respondent’s counsel requests in informal discovery are the same types of documentation that the Petitioner will need to prove his case at trial
(a)  Record keeping required by I.R.C. §§ 6001, 274

4.  General burden of proof- 

(a)  Tax Court Rule 142

(b)  Welch v. Helvering, 290 U.S. 111, 115 (1933) (“His [Commissioner’s] ruling has the support of a presumption of correctness, and the petitioner [taxpayer] has the burden of proving it to be wrong.”)

5.  Organized documents are more helpful than a disorganized box of receipts 

6.  If responding to a certain request will cause your client undue expense, discuss the issue with the Counsel attorney  

7  For nonfiler cases, if your client wants to deduct expenses against the income listed in the notice of deficiency, promptly provide documentation to support the reported expenses
8. To get joint rates, must file a joint return or have spouse execute a Form 870 consent to assessment
   D.  Ineffective arguments 

1.  The evil examiner argument – Greenberg’s Express
2.  Trumped up floods/fire/theft causing records to disappear - if records destroyed, must establish event that lead to loss of records beyond your control and attempt to reconstruct
           3. The IRS failed to audit this deduction for the last five years, so it is estopped from adjusting that item for year 6
4.  Aggressive and unsubstantiated home office deductions--I used 55% of my 4,000 sq ft. home as a home office
5.  Ineffective arguments concerning penalties - Negligence

(a)  I didn’t review my tax return before it was filed
(b)  I reported income from my employer for year 1, but not year 2 because I didn’t get a Form W-2 for year 2
(c) I have reasonable cause for taking my neighbor's cousin's son as a dependent.  The IRS didn't audit me the last ten years that I did it, so I thought it was OK    

(d) Reliance on advisor must be reasonable

(e) Was the tax benefit too good to be true?

6.  Ineffective arguments concerning penalties - § 6651 additions

(a)  I didn’t file my Form 1040 for five years because I was went through a messy divorce and took me a long time to recover
(b)  I was on vacation on April 15
(c)  In analyzing reasonable cause arguments, ask your clients - Did the reason for the delinquency persist for the entire duration of the delinquency? Example - Why did the return go unfiled for 5 years if you were sick for only 6 months? 

(d)  Be prepared to offer documentary evidence to support the reasonable cause argument, especially medical files if argument is based on health issues
X.   Best Practices
A.  Petitions that are concise:
1.  Rule 34(b)(4) and (5) requires clear and concise assignments of errors and statements of fact

2.   “concise” - “short and to the point”

B.  Not disputing penalties with no evidence – 
1.  Penalties are not bargaining chips; if you raise them, be prepared to defend   

C.  We cannot adjust interest amounts in a deficiency case

